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AMEA/ORDER
PER MANISH BORAD, AM.

This appeal of the assessee for the assessment years 2014-15 is
directed against the order dt. 25-08-2021 passed u/s. 250 of the
Income-tax Act, 1961 [ hereinafter, referred to as ‘the Act’] by the Id.
Commissioner of Income-tax, Appeals [ in short, hereafter referred to
as ‘the ‘Id. CIT(A), National Faceless Appeal Centre(NFAC), Delhi,
which are arisen from the assessment order dt. 21-11-2016 passed
u/s. 143(3) of the Income-tax Act by the Assessing Officer (AO), I.T.O,
Ward 31(4), Kolkata.

2. The assessee has raised the following common grounds of
appeal for the AY 2014-15:-

1. THAT The Id Commissioner of Income Tax (Appeals) erred in
sustaining addition of Rs. 11,78,985/- u/s 56(2)(vii)(b) being the
difference between the stamp duty value and agreement value
of the property without recognizing the fact that the applied
section is applicable to the properties purchased in and after A.Y
2014-15. The applied section is not applicable in case of
appellant assessee.

2. THAT the Ld. Commissioner of Income Tax (Appeals) erred in
not recognizing the documents submitted with respect to the fair
market value of the property adjacent to impugned property of
the assessee.

3. The Appellant prays the honour that the addition of Rs
11,78,895/- made in respect of sec 56(2)(vii)(b) be deleted.

4. The Appellant craves leave to add to, alter, to delete from or
substantiate the above grounds of appeal.
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3.  Brief facts of the case are that the assessee is an individual and
earns income from salary, dividend and other sources. Income at
Rs.1,21,900/- declared in e-return filed on 16.03.2015 for the AY
2014-15. Case selected for scrutiny through CASS(Computer
Assisted Scrutiny Selection) for the reason “Purchase consideration of
property is less than the value as per stamp authority”. Ld. AO
observed that assessee has entered into an agreement of purchase
with Ideal Real Estates Private Limited on 01-09-2011 showing
consideration of Rs.39,05,550/-. The said property was transferred in
the name of the assessee on 28-10-2013 showing sale consideration
at Rs.39,05,550/-. The value of the said property as per stamp
valuation authority is at Rs. 62,63,520/-. The said flat is jointly owned
in the name of assessee and his wife. Submissions were filed by the
assessee stating that value of the property as per stamp valuing
authority as on 01-09-2011 should be considered and not the one on
28-08-2013. The I1d.AO was not satisfied and he made addition u/s.
56(2)(vii)(b) of the Act at Rs.11,78,985/- being 50% of the differential
amount of stamp duty value and the actual purchase consideration.

Income assessed at Rs.13,00,890/-.

4. Aggrieved, the assessee preferred an appeal before the Id.
CIT(A) and reiterated the submissions, but failed to succeed. Now

assessee is in appeal before this Tribunal.

5.  The Ld. Counsel for the assessee vehemently argued referring
to the written submissions filed before the Id. CIT(A) and also took us
through the paper book containing 102 pages stating that allotment

letter dated 21.3.2011 and Agreement dated 01-09-2011 prove that
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the flat was booked and purchase consideration was agreed by both
the parties(seller/purchaser) on 01.09.2011 itself and the flat was
handed over vide deed of conveyance dt. 25.10.2013 and therefore,
the stamp duty value of the property as on 01-09-2011 should be
accepted/adopted. Reference was also given to the deed of
conveyance dt. 14.6.2011 evidencing the fair market value(FMV) of
the adjacent property so as to prove that the fair market value of the
property purchased in question is at par with fair market value of other
properties in the immediate vicinity.
6. Per contra, Ld. DR vehemently argued supporting the orders of
both the lower authorities.
7. We have heard the rival contentions and perused the material
placed before us including the paper book details. The sole grievance
of the assessee through the three grounds raised in the instant appeal
is that the Id. CIT(A) erred in confirming the addition of
Rs.11,78,985/- made u/s.56(2)(vii)(b) of the Act and without
recognizing the documents submitted for consideration of fair market
value of the property adjacent to the impugned property of the
assessee. The Id. AO has made the addition referring to provisions of
section 56(2)(vii)(b) of the Act. For better understanding of the issue
the same is reproduced herein below:-

Section 56(2)(vii)(b)

Section 56(2): In particular and without prejudice to the generally
of the provisions of sub-section (1), the following incomes, shall
be chargeable to income-tax under the head ‘Income from other
sources’.

vii(b): any immovable property,-
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(i) without consideration, the stamp duty value of which exceeds
fifty thousand rupees, the stamp duty value of such property;

(ii) for a consideration which is less than the stamp duty value of
the property by an amount exceeding fifty thousand rupees, the
stamp duty value of such property as exceeds such
consideration:

Provided that where the date of the agreement fixing the amount
of consideration for the transfer of immovable property and the
date of registration are not the same, the stamp duty value on
the date of the agreement may be taken for the purposes of this
sub-clause:

Provided further that the said proviso shall apply only in a case
where the amount of consideration refer-red to therein, or a part
thereof, has been paid by any mode other than cash on or
before date of the agreement for the transfer of such immovable

property;]
8. From perusal of proviso to section 56(2)(vii)(b) of the Act, we
find that in case the date of agreement fixing amount for consideration
for the transfer of immovable property and the actual date of
registration of the property are not the same, then the stamp duty
value on the date of agreement may be taken for the purpose of the
valuation of the impugned property if total or part of the consideration
referred in such agreement is paid in a mode other than cash on or

before the date of such agreement.

9. Now examining the facts and circumstances of the instant case
in the light of the above stated provision, which has been brought into
effect w.e.f 1.4.2014, we find that the assessee approached the
builder showing his interest to purchase a flat and thereafter, on 21-
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03-2011 allotment letter was issued to the assessee for Flat No.5B.
Block-C at Ideal Residency, Kolkata for a total consideration of
Rs.40,07,905/-, which included the price of flat of Rs. 39,05,550/- and
the remaining amount towards miscellaneous charges. The assessee
was also provided a payment schedule and thereafter on 1.9.2011 the
said agreement took place between M/s. Ideal Real Estate P.Ltd &
others and assessee showing sale consideration of Rs. 39,05,550/-.
As per payment schedule the assessee made first payment on 24-3-
2011 through bank by a/c payee cheque of Rs. 1 lakh and
subsequently payment was made on various occasions during the
financial years 2011-12, 2012-13 and 2013-14. Therefore, it remains
an uncontroverted fact that the immovable property in question was
agreed to be purchased vide agreement dt. 01-09-2011 and part
consideration was paid by account payee cheque before the date of
agreement, and, therefore, the value as per stamp valuation authority
as on the date of agreement (01.09.2011) should have been taken for
the purpose of computing the fair market value(FMV) of the property
as contemplated in section 56(2)(vii)(b) of the Act. Since it is not in
dispute before us that as on 1.9.2011 the value of said property as per
stamp valuation authority is not more than the purchase consideration
shown in the agreement at Rs. 39,05,550/-, we are of the view that no
addition should have been made by the Id.AO in the hands of the
assessee u/s. 56(2)(vii)(b) of the Act. We, therefore, reverse the
finding of the Id.CIT(A) and delete the addition of Rs.11,78,985/-. .

Thus, effective grounds raised by the assessee are allowed.

6

ITA No.433/Kol/2021
AY 2014-15
Vijay Kumar Bagaria



aRom: feifRer $1 e FoR A1 e 31
10. In the result, the appeal of the assessee is allowed.
ITERT Gl WS F feleh  -08- 2022 Y SENA|
The order pronounced in the open Court on 04 .08.2022

Sd/- Sd/-
JST9TeT ITed, 3UTege] AAY 13, J@T eI
( RAJPAL YADAV) (MANISH BORAD)
VICE PRESIDENT(KZ) ACCOUNTANT MEMBER
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